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This article analyses the new E.U. regulation on the marketing of units or shares of E.U. and non-E.U. alternative investment funds, as amended after the issue of the Alternative Investment Fund Managers Directive (AIFMD)​[2]​. Its aim is to assess whether this legislative initiative will help the process of integration of the E.U. financial market.
To do so, it is necessary to examine the legislative reasons of the Directive as well as its new rules, in particular those regulating the cases of marketing of units or shares of alternative investment funds (both E.U. and non-E.U.) on the E.U. market. 
	This subject is particularly interesting both from a legal and financial point of view, since the Union is an important market for alternative investment funds which are established both in the member states and in third countries​[3]​.  

2. The AIFM Directive: introduction

The Alternative Investment Fund Managers Directive has been adopted in order to regulate, at Union level​[4]​, the activities of management​[5]​ and marketing​[6]​ to professional investors​[7]​ of alternative investment funds. In so doing, the EU legislature did not directly regulate the funds which continue to be subject to the internal rules of each Member State and to be supervised by the national Authorities​[8]​. The aim of the EU legislature, in fact, was just to define these funds in order to identify their managers, which are in turn subject to the Directive. Even though it is easy to understand the reasons for this legislative choice​[9]​, at the same time it is necessary to highlight that this approach can encourage regulatory arbitrages, addressing managers in the choice of the EU jurisdictions where establishing both themselves and their funds​[10]​. In fact, it is likely that they will choose EU jurisdictions where the regulations on the collective investment schemes are more lenient and business-friendly, as the burdens and the benefits introduced by the Directive and applied to the fund managers are the same in each EU country.
To achieve its aims the AIFMD created and defined the new legal categories of “alternative investment funds”, so-called AIFs​[11]​, and of “alternative investment fund managers”, so-called AIFMs​[12]​. The extensive scope of the definition of AIF provided by the Directive emphasises the real intention of the EU legislature to include every collective investment undertaking that is not compliant with the UCITS Directive​[13]​. That, from a different perspective, reasonably leads to consider as AIFs all the investment funds established as collective investment undertakings not conforming to the UCITS Directive and consequently their managers as AIFMs. 
Accordingly, the EU Member States have modified their internal regulations on the basis of the EU Directive, with the introduction of rules regarding: 1) the authorization of the managers​[14]​; 2) the obligations of compliance for the companies that manage such funds; 3) the conduct of business​[15]​; 4) the capital requirements; 5) the conflicts of interest; 6) the custody of the funds’ assets entrusted to an independent depositary​[16]​; and 7) the valuation procedures of these assets. In order to balance these new expensive regulatory burdens​[17]​, even new rules regarding the Europen passport have been introduced. The passport is an important legal instrument because it gives the managers (in the future also non-EU managers​[18]​) the possibility to freely perform the activities of management and marketing to professional investors of AIFs (in the future also non-EU AIFs) in all the EU countries​[19]​. 
In brief, the result of the adoption of the Directive is direct regulation of the AIFMs and indirect regulation of the AIFs​[20]​.

3. The legislative reasons and the aim of the Directive

	The decision of the EU legislature to adopt a Directive on the management and marketing of alternative investment funds stems from the idea of the necessity to regulate and oversee the so-called “shadow banking system”​[21]​ which includes many different non-bank financial institutions not strictly regulated and supervised, such as money market funds, structured investment vehicles, private equity funds and hedge funds. This idea, in turn, derives from the financial crisis of 2007–2009, which increased the conviction that these financial players – in particlar hedge funds – can move the risks easily and quickly from one financial sector to another and then spread them all over the global system​[22]​. This is the reason why, in the EU legislator’s view, they had to be regulated and supervised​[23]​. 
In other words, despite the fact that the crisis was not deemed to have been due to the industry of alternative investment funds, and despite also the fact that the strategies used by their managers (particularly leverage, short selling and the massive purchase of derivatives) were also utilised by other intermediaries​[24]​, it seemed necessary to regulate and supervise the activity of their managers because of their potential capability to spread and amplify the risks across the system​[25]​.
	This means that, although the EU legislature officially did not consider the management companies of alternative investment funds the cause of the financial crisis, both on the basis of the relevance of the assets managed by them​[26]​ and of their potential capability to disseminate and amplify risks in the entire financial system​[27]​, it decided to introduce “common requirements governing the authorisation and supervision of AIFMs in order to provide a coherent approach to the related risks and their impact on investors and markets in the Union” and “to provide for an internal market for AIFMs and a harmonised and stringent regulatory and supervisory framework for the activities within the Union of all AIFMs”​[28]​. It follows that the objective pursued by the EU legislature in adopting the AIFMD is to implement and harmonize the Member States regulations on the management and marketing of alternative investment funds, and the cross border supervision of them. The enhancement of the cross border supervision is particularly important because with the Directive the opportunities for the management companies (both EU and non-EU) to freely carry out these activities in other Member States have increased significantly due to the so-called European passport. For all these reasons, given that, until that moment, in Europe these activities were regulated in different ways at national level, the EU legislature considered it appropriate to create a new legislative framework at Union level. 

4. The new rules coming from the Directive: a brief overview

In order to counteract the above mentioned risks and to create a harmonised continental regulatory framework and an efficient supervisory system, the AIFM Directive establishes that the AIFMs must be authorized​[29]​ to manage and market AIFs by the supervisory authority of their Member State​[30]​, and must provide potential investors with many different types of information regarding their activities and their funds​[31]​.
From the regulatory perspective, the legislative approach used in the AIFMD has some similarities with the main features of the UCITS Directive​[32]​. In particular, the working structure of the AIFs is built on the basis of the so called “investment triangle model”, characterising the Undertakings for the Collective Investment in Transferable Securities (UCITS schemes), where the three corners are represented by: 1) the investors, 2) the asset manager, 3) the depositary-custodian, with the fund itself in the centre​[33]​. This means that the asset manager decides the investment strategies whilst the depositary holds the assets on behalf of the fund in order to grant more protection to the investors. 

5. The “regulatory targets” of the AIFMD

Recital (13) clearly describes the scope of the Directive saying that it should be applicable to all EU AIFMs​[34]​ managing EU AIFs​[35]​ or non-EU AIFs​[36]​, irrespective of whether or not they are marketed in the Union, to non-EU AIFMs managing EU AIFs, irrespective of whether or not they are marketed in the Union, and to non-EU AIFMs marketing EU AIFs or non-EU AIFs in the Union. Article 2 of AIFMD adds that the Directive shall apply to: (a) EU AIFMs which manage one or more AIFs irrespective of whether such AIFs are EU AIFs or non-EU AIFs; (b) non-EU AIFMs which manage one or more EU AIFs; and (c) non-EU AIFMs which market one or more AIFs in the Union irrespective of whether such AIFs are EU AIFs or non-EU AIFs​[37]​. This means that the scope of the Directive is huge and also that the only safe-harbours provided concern: 1) the EU AIFMs managing non-EU AIFs that are not marketed in the Union, as such AIFMs are not subject to the rules on the depositary and on the transparency requirements​[38]​, and 2) the AIFMs with AIFs under management below some dimensional thresholds​[39]​, that are outside the scope of the Directive, unless they decide to opt-in in order to get the benefit of the passport​[40]​. 
Moreover, it follows that the AIFMD has even extraterritorial effects, because it will also apply to non-EU AIFMs​[41]​ that operate in Europe and indirectly to non-EU AIFs managed by EU AIFMs or marketed in Europe by EU AIFMs or non-EU AIFMs. In fact, even non-EU AIFMs interested in managing EU AIFs or in marketing AIFs (both EU and non-EU) in the Union with the passport must be authorised by the Authorities of the Member States. However, the benefit that they can obtain by being subject to the EU regulation is significant and represented by the possibility to access directly the EU market​[42]​. 
Regarding the activities performed by non-EU AIFMs, the Directive gives them two different ways to access the EU market: 1) with the EU passport or 2) through the national private placement regimes​[43]​. In the first case, they need to be authorized by the EU Authorities, whilst in the second one the authorization is not requested.

6. The marketing of units or shares of AIFs under the AIFMD

The concept of “marketing” is described by the Directive as a direct​[44]​ or indirect​[45]​ offering or placement​[46]​ at the initiative of the AIFM or on behalf of the AIFM to or with investors domiciled or with registered office in the EU​[47]​. This means, a contrariis, that the so called reverse solicitation or passive marketing, whereby an EU professional investor invests in an AIF on its own initiative, does not represent a marketing activity under the AIFMD​[48]​. For this reason it is relevant to understand, in practice, if the investment initiative belongs to the AIFM (or to a legal entity acting on behalf of it) or to the investor, because only in the first case the rules of the Directive will apply. This means that if a European investor calls an AIFM asking to buy units or shares of its AIF, being inside the scope of the passive marketing, the AIFMD will not apply​[49]​. 
Reading the Directive, it is possible to note that it distinguishes the different regulated cases of marketing in relation to: a) the origin of the AIFM which carries out the said activity (EU AIFM or non-EU AIFM); or b) the origin of the AIF marketed (EU AIF or non-EU AIF). Hence, there are different rules with different requirements that will apply on the basis of the geographic origin (EU or non-EU) of the managers and of the funds.
	The aim pursued by the EU legislature with this approach is to make the EU market of AIFs fully integrated. The purpose is also to lay down common rules for the protection of the European investors and for avoiding the spreading of systemic risks deriving from the activities of the AIFMs. To be effective, these rules must be binding on all entities that operate in the Union’s market, regardless of the location of their registered office and regardless of the domicile of the funds they manage and market. This extraterritorial approach is motivated by the knowledge that in some EU Member States, and in particular in the U.K.​[50]​, there are many non-EU AIFMs which operate, directly or indirectly, in different ways and many non-EU AIFs which are managed and marketed in different ways by EU and non-EU AIFMs​[51]​.
	Such awareness is clearly explicated in the Recital (13) of the AIFMD, according to which the rules of the Directive have to apply to all EU AIFMs managing EU AIFs or non-EU AIFs, irrespective of whether or not they are marketed in the Union, to non-EU AIFMs managing EU AIFs, irrespective of whether or not they are marketed in the Union, and to non-EU AIFMs marketing EU AIFs or non-EU AIFs in the Union. 
	Therefore, the different cases of marketing considered and regulated by the AIFMD are:
- EU AIFMs which market units or shares of AIFs that they manage to professional investors in their Member State (Article 31 of AIFMD);
- EU AIFMs which market units or shares of AIFs that they manage to professional investors in another Member State than their home Member State (Article 32 of AIFMD);
- EU AIFMs which market to professional investors in the EU units or shares of non-EU AIFs which manage with the passport (Article 35 of AIFMD);
- EU AIFMs which market (if the Member State allows it) to professional investors units or shares of non-EU AIFs which manage only in the territory of this Member State without the passport (Article 36 of AIFMD);
- non-EU AIFMs which market to professional investors in the EU units or shares of  EU AIFs with the passport (Articles 37 – 39 of AIFMD);
- non-EU AIFMs which market to professional investors in the EU units or shares of non-EU AIFs with the passport (Articles 37 – 40 of AIFMD);
- non-EU AIFMs which market to professional investors in the EU units or shares of AIFs (both EU and non-EU) without the passport (Article 42 of AIFMD);
- EU and non-EU AIFMs which market to retail investors in the EU units or shares of AIFs both EU and non-EU (Article 43 of the AIFMD).
	It follows that the Directive regulates, on the one hand the marketing in the Union of EU AIFs carried out by EU AIFMs, and on the other hand the marketing of non-EU AIFs performed on the territory of the Union by EU AIFMs and the marketing of AIFs (both EU and non-EU) performed on the territory of the Union by non-EU AIFMs, distinguishing between marketing with the passport and marketing without the passport through the so-called national private placement regimes​[52]​. The main difference between these cases is that while the marketing of units or shares of EU AIFs carried out by EU AIFMs can already take advantage of the European passport, allowing them to market freely in the Union these funds, the same mechanism, although regulated, is not yet available for non-EU AIFs and non-EU AIFMs. The later, therefore, can currently access the European market only through the national private placement regimes, which differ from country to country​[53]​.
	The difference is significant because with the European passport the cross-border marketing is very simple and regulated in the same way at Union level, while with the private placement regimes the AIFMs have to comply with national regulations that are different to each other.
It is not the intention of the AIFMD to close the European market to third country AIFs and third country AIFMs. However the EU legislature has considered it appropriate to take more time before introducing definitively the possibility of extending the passport to non-EU AIFMs and non-EU AIFs, given that it represents a real “revolution” for the EU financial system​[54]​.
Accordingly, ESMA published an opinion on 30 July 2015 on the functioning of the EU passport and the National Private Placement Regimes​[55]​ arguing that it was too early to form a definitive assessment and that it was necessary for there to be a longer period of time to finish a proper evaluation​[56]​. For similar reasons, the same Authority also published an advice about the potential extension of the EU AIFMD passport to non-EU countries stating that unitil that moment in its view the result of the assessment was positive just for Jersey and Guernsey and partially for Switzerland​[57]​. On 18 July 2016, ESMA published a second advice regarding the application of the AIFMD passport to non-EU AIFMs and AIFs, stating that there are no significant obstacles impeding the extension of the AIFMD passport to entities established in Australia, Canada, Guernsey, Japan, Jersey and Switzerland​[58]​.
Finally, the Directive also deals with the case of marketing to retail investors of units or shares of AIFs, both EU and non-EU, performed by both EU and non-EU AIFMs, giving freedom to the Member States in introducing this provision in the domestic jurisdictions. 

6.1. The marketing of units or shares of EU AIFs performed by EU AIFMs

The marketing to professional investors of units or shares of EU AIFs, carried out by an EU AIFM in its home Member State​[59]​, is regulated by article 31 of the AIFMD, that states that an authorised EU AIFM, due to this authorisation, can market units or shares of any EU AIF, that it manages, to professional investors in its Member State.
This means that this activity can be performed by every EU AIFM as authorised by its national Authorities. In other words, the authorisation to market shares or units of EU AIFs is somehow included in the general authorisation that every AIFM has to obtain in order to perform its core activities.
The EU AIFM, to do that, has to just submit a notification to the competent Authorities in respect of each EU AIF that it intends to market, attaching the documents and providing the information set out in Annex III of the AIFMD​[60]​. Within twenty working days following receipt of the notification, the Authorities will inform the AIFM if it can start marketing its AIFs. The Authorities can prohibit the marketing only if the AIFM’s management of the AIF does not or will not comply with the AIFMD or the AIFM does not or will not comply with the AIFMD​[61]​.
The different and more interesting case of the EU AIFM, that wants to market to professional investors units or shares of its EU AIFs in Member States other than its home Member State, is dealt with by the article 32 of the AIFMD. This article states that an authorised EU AIFM, due to this authorisation, can market units or shares of any EU AIF, that it manages, to professional investors in other Member States than its home Member State, by simply submitting a notification to the Authorities of its home Member State in respect of each EU AIF that it intends to market, attaching the documents and providing the information set out in Annex IV of the AIFMD​[62]​. 
The competent Authorities of the home Member State within twenty working days will transmit the notification file to the competent Authorities of the Member States where the AIFM intends to market its AIF​[63]​. This transmission will occur only if the AIFM’s management of the AIF complies with and will continue to comply with the AIFMD and if the AIFM complies with the AIFMD.
After transmitting the notification file, the Authorities of the AIFM Member State will inform the AIFM, who can start marketing the AIF in the host Member State as of the date of that notification​[64]​. 
This article, in other terms, regulates the typical case of free marketing in the Union of EU AIFs performed by EU AIFMs on the basis of the European passport, with the same regulatory mechanism provided by the UCITS Directive in relation to UCITS schemes. The reason why this provision is of great importance is because it makes the EU market of EU AIFs fully integrated. 
Additionally, because of its simplicity of working and its speed, it seems possible to forecast that the new regime will be able to ease the cross-border marketing of EU AIFs carried out by EU AIFMs and consequentially to integrate and develop the EU internal market of European alternative investement funds. In other terms, the relevance of this provision is given by the fact that it represents the legal basis utilized by the EU legislature in order to unify the Union market of EU AIFs.

6.2. The marketing of units or shares of non-EU AIFs performed by EU AIFMs

Article 35 of the AIFMD, instead, regulates the different case of marketing to professional investors in the Union, with the passport, of units or shares of non-EU AIFs carried out by EU AIFMs. It is provided that an authorised EU AIFM, due to this authorisation, can market to professional investors in the EU territory units or shares of non-EU AIFs, that it manages, with the so-called European passport. 
To do that, the EU AIFM has to comply with all the requirements established in the AIFMD with the exception of chapter VI​[65]​, but, additionally, it is also necessary that: a) appropriate cooperation arrangements are in place between the competent Authorities of the AIFM home Member State and the Authorities of the third country where the non-EU AIF is established in order to ensure at least an efficient exchange of information; b) the third country where the non-EU AIF is established is not listed as a non-cooperative country and territory by FATF; c) the third country where the non-EU AIF is established has signed an agreement with the AIFM home Member State and with each other Member State in which the units or shares of the non-EU AIF are intended to be marketed, which fully complies with the standards of Article 26 OECD model tax convention​[66]​.
If the said conditions are respected, the EU AIFM can market its non-EU AIFs in its home Member State, by submitting a notification to the competent Authorities with the documentation and information set out in Annex III of the AIFMD​[67]​.
Within twenty working days after the receipt of the notification, the competent Authorities of the home Member State of the AIFM will inform the AIFM if it can start marketing the non-EU AIFs in its territory.
It is possible to prohibit the marketing of the non-EU AIFs only if the AIFM’s management of the AIF does not or will not comply with the AIFMD or if the AIFM does not or will not comply with the Directive.
In contrast, if the AIFM wants to market, with a passport, its non-EU AIFs in a Member State other than its home Member State it has to submit a notification to the competent Authorities of its Member State in respect of each non-EU AIF that it intends to market, with the documentation and information set out in Annex IV of the AIFMD​[68]​.
Within twenty working days after the receipt of the notification, the Authorities of the AIFM Member State will transmit the notification file to the competent Authorities of the Member State where the non-EU AIF is intended to be marketed​[69]​, only if the AIFM’s management of the AIF complies and will continue to comply with AIFMD, and if the AIFM complies with AIFMD.
After the transmission of the notification file, the Authorities of the AIFM Member State will inform the AIFM and it can start marketing the AIF in the host Member State as of the date of the notification by the Authorities.    
This article is particularly novel because it represents the first attempt to give non-EU financial products free access to the Union market by using the same legal instrument, namely the European passport, usually granted only to EU financial institutions and EU financial products. However, it must be noted that this regime, although completely regulated by the Directive, is not yet available for the marketing of units or shares of non-EU AIFs. 
This innovation, in fact, can represent a sort of revolution both for the setting of the EU legislation and for the Union financial market and therefore it seemed appropriate to leave more time before making it effective​[70]​. 
Differently, the case of marketing to professional investors in the Union, without the passport, of units or shares of non-EU AIFs performed by EU AIFMs is regulated by article 36 of AIFMD. This article states that, if the single Member State allows it, an authorised EU AIFM can market to professional investors, only in the territory of this Member State, units or shares of non-EU AIFs that it manages without the so-called European passport, but within the national private placement regime of this Member State.
To do that, the EU AIFM has to comply with all the requirements established in AIFMD with the exception of the Article 21 (about the depositary), but has to appoint entities that carry out the duties referred to in Article 21, Paragraphes 7, 8, 9​[71]​.
Moreover, it is necessary that: a) appropriate cooperation arrangements are in place between the competent Authorities of the home Member State of the AIFM and the Authorities of the third country where the non-EU AIF is established in order to ensure at least an efficient exchange of information; b) the third country where the non-EU AIF is established is not listed as a non-cooperative country and territory by FATF​[72]​.
Additionally, it is interesting to note that in this field the AIFMD allows the Member States to impose stricter rules on the AIFM in respect of the marketing of units or shares of non-EU AIFs to investors in their territory for the purpose of the Article 36.
This article provides a different regulatory approach to deal with the same case under article 35 by introducing the so called private placement regime. The main difference between this one and the previous is that in order to get the passport it is necessary to comply with stricter requisits. Article 35, in fact, also requires that the third country where the non-EU AIF is established has signed agreements with the AIFM home Member State and with each other Member State in which the units or shares of the fund are intended to be marketed, which fully comply with the standards of Article 26 OECD model tax convention. The same requisists, instead, are not required by article 36, which does not require compliance with article 21 concerning the depositary.
Obviously, the European passport regime would be more convenient for EU AIFMs that want to market non-EU AIFs, but given that this provision represents a revolutionary innovation, the EU legislature decided to postpone the date from which it will be possible to benefit from such a regime. This means that currently the only available regime for EU AIFMs interested in marketing non-EU AIFs in the Union is that of the national private placements under article 36.

6.3. The marketing of units or shares of AIFs performed by non-EU AIFMs

	With a completely different approach, the EU legislature has, instead, regulated the case of marketing of units or shares of AIFs performed by non-EU AIFMs with the passport.
The non-EU AIFMs intending to market units or shares of AIFs (both EU and non-EU) in the Union to professional investors with the passport must first obtain an authorisation under article 37 of the AIFMD by the Authorities of their Member States of reference. 
This is a significant example of extratteritorial effect of the Directive, given that non-EU legal entities, such as non-EU AIFMs, have to submit themselves to the EU regulations and to the supervision of EU authorities in order to access the EU market through the passport regime. From this point of view, the authorisation issued by the Authorities of the Member States of reference represents the legal requirement that the non-EU AIFM must fulfill in order to benefit from the passport.  
Article 37 of AIFMD, furthermore, sets up the conditions to obtain this authorization stating that it requires that the non-EU AIFM complies​[73]​ with AIFMD, with the exception of chapter VI​[74]​, and have a legal representative established in its Member State of reference​[75]​. 
The AIFMD also provides many different criteria to determine which is the Member State of reference of a non-EU AIFM​[76]​. 
In addition, in order to obtain the said authorisation the following conditions need to be met: “(a) the Member State of reference is indicated by the AIFM in accordance with the criteria set out in paragraph 4 and supported by the disclosure of the marketing strategy, and the procedure set out in paragraph 5 has been followed by the relevant competent authorities; (b) the AIFM has appointed a legal representative established in the Member State of reference; (c) the legal representative shall, together with the AIFM, be the contact person of the non-EU AIFM for the investors of the relevant AIFs, for ESMA and for the competent authorities as regards the activities for which the AIFM is authorised in the Union and shall at least be sufficiently equipped to perform the compliance function pursuant to this Directive; (d) appropriate cooperation arrangements are in place between the competent authorities of the Member State of reference, the competent authorities of the home Member State of the EU AIFs concerned and the supervisory authorities of the third country where the non-EU AIFM is established in order to ensure at least an efficient exchange of information that allows the competent authorities to carry out their duties in accordance with this Directive; (e) the third country where the non-EU AIFM is established is not listed as a Non-Cooperative Country and Territory by FATF; (f) the third country where the non-EU AIFM is established has signed an agreement with the Member State of reference, which fully complies with the standards laid down in Article 26 of the OECD Model Tax Convention on Income and on Capital and ensures an effective exchange of information in tax matters, including any multilateral tax agreements; (g) the effective exercise by the competent authorities of their supervisory functions under this Directive is neither prevented by the laws, regulations or administrative provisions of a third country governing the AIFM, nor by limitations in the supervisory and investigatory powers of that third country’s supervisory authorities​[77]​”.
After the issue of the authorization by the Authorities of the Member State of reference under article 37, the duly authorised non-EU AIFM can market the units or shares of any EU AIF, that it manages, to professional investors in its Member State of reference with a passport, submitting a notification with the information and documentation set out in Annex III of the AIFMD​[78]​ to the competent Authorities in respect of each EU AIF that it intends to market.
Within twenty working days, the competent Authorities will inform the AIFM if it can start marketing the AIF in the territory of this Member State. It is possible to prohibit the marketing of the AIF only if the AIFM’s management of the AIF does not or will not comply with AIFMD or the AIFM does not or will not comply with AIFMD.
In the different case of where the duly authorised non-EU AIFM wants to market units or shares of its EU AIFs in Member States other than its Member State of reference, it has to submit a notification with the information and documentation set out in Annex IV of the AIFMD​[79]​ to the competent Authorities of its Member State of reference, that will then transmit the notification file to the competent Authorities of the other Member States where the units or shares of the AIF are intended to be marketed. This transmission will occur only if the AIFM’s management of the AIF complies and will continue to comply with the AIFMD and if the AIFM complies with the AIFMD.  
Obviously, the same authorisation regulated by article 37 of the AIFMD is necessary also in the case in which a non-EU AIFM wants to market to professional investors in the Union, with the passport, units or shares of the non-EU AIFs that it manages. The procedure and the requirements for the release of the said authorization are the same as described above, but after the release of the authorisation, the duly authorised non-EU AIFM can market its funds only if these additional conditions are met: a) appropriate cooperation arrangements are in place between the competent Authorities of the home Member State of the AIFM and the Authorities of the third country where the non-EU AIF is established in order to ensure at least an efficient exchange of information; b) the third country where the non-EU AIF is established is not listed as a non-cooperative country and territory by FATF; c) the third country where the non-EU AIF is established has signed an agreement with the home Member State of the AIFM and with each other Member State in which the units or shares of the non-EU AIF are intended to be marketed, which fully complies with the astandards of Article 26 OECD model tax convention.
The AIFM has to submit a notification to the competent Authorities of its Member State of reference in respect of each non-EU AIF that it intends to market in its Member State, and within twenty working days, the competent Authorities will inform the AIFM if it can start marketing the AIF in the territory of the said State. It is possible to forbid the marketing of the AIF only if the AIFM’s management of the AIF does not or will not comply with AIFMD or the AIFM does not or will not comply with AIFMD.
If the non-EU AIFM also wants to market the units or shares of its non-EU AIFs in Member States other than its Member State of reference it has to submit a notification to the competent Authorities of its Member State of reference, that then will transmit the notification file to the competent Authorities of the Member States where the units or shares are intended to be marketed. This transmission will occur only if the AIFM’s management of the AIFs complies with AIFMD and if the AIFM complies with AIFMD.
As for the other cases involving non-EU AIFMs and non-EU AIFs the passport regime could be available only in the future. It is however worth noting that in order to benefit from the passport, the non-EU AIFM not only has to comply with the Directive from the structural and organisational point of view, but also its management of the AIF has to comply with it. 
Article 42 of AIFMD, differently, deals with the case of non-EU AIFMs that want to market, without a passport, to professional investors units or shares of AIFs (both EU and non-EU), that they manage, under the national private placement regimes. In doing so, the article gives the single Member States the freedom to introduce these provisions in their domestic systems, stating that in every case, it is necessary that the following conditions are met: a) the non-EU AIFM complies with Articles 22, 23 and 24 in respect of each AIF marketed by it pursuant to this Article and with Articles 26 to 30 where an AIF marketed by it pursuant to this article falls within the scope of Article 26; b) appropriate cooperation arrangements are in place between the competent Authorities of the home Member States where the AIFs are marketed and the competent Authorities of the third country where the non-EU AIFM is established in order to ensure at least an efficient exchange of information; c) the third country where the non-EU AIFM is established is not listed as a non-cooperative country and territory by FATF. 
The main difference between the cases regulated by articles 37, 39 and 40 (marketing with a passport) and the case under article 42 (marketing without a passport) is that in the last one the non-EU AIFM does not need to be authorised by the Authority of an EU Member State to access the Union market. It seems possible to observe that, as the EU passport gives relevant advantages to non-EU AIFMs with a potentially strong impact on the EU market, the legislature has considered it appropriate to raise the level of the regulation and supervision by requiring non-EU AIFMs to be authorised and subject to the control of the EU Member States Authorities. It follows that in the case of marketing with a passport the non-EU AIFM has to comply with almost all the provisions of the Directive, whilst in the case of marketing under the private placement regimes it is necessary to only comply with the most relevant provisions.
Currently, for the same reasons already highlighted, the mechanism regulated by article 42 is the only available one for non-EU AIFMs that want to market AIFs in the Union, given that, as anticipated, the EU passport is not yet available for non-EU AIFMs and non-EU AIFs.   

6.4. The marketing to retail investors of units or shares of EU and non-EU AIFs performed by EU and non-EU AIFMs

Finally, article 43 of the AIFMD provides that “without prejudice to other instruments of Union law, Member States may allow AIFMs to market to retail investors in their territory units or shares of AIFs they manage in accordance with this Directive, irrespective of whether such AIFs are marketed on a domestic or cross-border basis or whether they are EU or non-EU AIFs”. Furthermore, the same article in such cases gives Member States the freedom to “impose stricter requirements on the AIFM or the AIF than the requirements applicable to the AIFs marketed to professional investors in their territory in accordance with this Directive. However, Member States shall not impose stricter or additional requirements on EU AIFs established in another Member State and marketed on a cross-border basis than on AIFs marketed domestically”.




There are some conditions limiting the ability of non-EU AIFMs and non-EU AIFs (even those managed by EU AIFMs) to access the European market. At the same time, however, it is important to remark that the marketing activity of EU AIFs performed by EU AIFMs across the Union is already free due to the European passport. This means, in other words, that the EU AIFs with EU AIFMs can immediately get access to the entire EU market, whilst, the non-EU AIFs, even those managed by EU AIFMs, currently, can access the EU market only through the individual country private placement regimes, that are regulated differently from country to country. 
	From a different perspective, it is possible to note that an EU AIFM which is fully compliant with and authorised under the AIFMD, will benefit immediately from the EU passport for each of its managed EU AIFs, but even if the management of its non-EU AIFs is Directive compliant, at any rate, they cannot have access to the EU passport yet​[82]​. 
That said, the first effect that it is reasonable to expect following the adoption and the transposition of the AIFMD is a significant development of the marketing in the Union of EU AIFs performed by EU AIFMs, as happened after the adoption of the UCITS Directive for the UCITS schemes. This means, in other words, a relevant increase of the Union market of EU AIFs managed and marketed by EU AIFMs. It also means that the most innovative EU jurisdictions can take great advantages of the new regulation setting. In fact the Directive is able to encourage fund managers to choose as domicile for their funds the most attractive EU financial systems by using these jurisdictions as a hub for the European market.
	However, in this modified context, it is also likely that many non-EU territories, which are important domiciles for funds and fund managers, will decide to modify their legal systems conforming to the AIFMD rules. These countries, in fact, have a strong incentive to issue internal regulations similar to the AIFMD in order to allow the AIFMs and the AIFs with headquarters or domicile in their jurisdictions to quickly become AIFMD compliant, and in this way to access without issues the EU market through the national private placement regimes and in the future also through the passport regime​[83]​. So probably, these countries will also ensure that the necessary cooperation agreements and tax agreements are in place with the most important EU countries to allow their AIFMs to market their AIFs in these European markets​[84]​. 
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